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MAC’S PETITION FOR REVIEW OF FINAL AGENCY
UNDERGROUND STORAGE TANK DECISION

Mac’s ConvenienceStoresLLC (“Mac’s”) herebyfiles its Petitionandrequeststhat the

Illinois Pollution Control Board (“Board”) review the December6, 2004 final decisionof the

Illinois EnvironmentalProtectionAgency (“Agency”) in theabove-referencedcase. In support,

Mac’srespectfullystatesasfollows:

Facts and Procedural History

1. Mac’s owns and operatesa conveniencestore and gasolineservicestation on

propertylocatedat2901 StevensonDrive, Springfield, SangamonCounty,Illinois (“Site”).

2. On or aroundSeptember19, 2002, Mac’s commencedexcavationof certain

formergasolineanddieselUSTsat the Site. At that time, Mac’s encounteredfreeproductand

contaminatedsoil in the excavationpit for the old gasolineUSTs, as well as contaminated

backfill in theold dieselUSTexcavation.As aresult,on September19, 2002, Mac’s reporteda

releaseof gasolineat the Site, aswell asareleaseofdiesel. Becausethetwo excavationswere

greaterthan 100 feetapart,the SitewasassignedIncidentNo. 20021336for thegasolinerelease,

andIncidentNo. 20021337for thedieselrelease. BecausetheAgencyhasnotdisputedthefund

eligibility of the diesel release,IncidentNo. 20021337is not at issuein this appeal;all further

referencesto the“release”will refersolelyto thegasolinerelease.
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3. Mac’s retainedAmericanEnvironmentalCorporation(“American”) to complete

Early Action and Site Investigationand CorrectiveAction, including releaseinvestigationand

confirmation, preparationof a 45-Day Report, and preparationof a Site InvestigationPlan

(“SIP”) andBudget.

4. The 45-Day Report, attachedas Exhibit A, was submittedto the Agency on

November4, 2002,andapprovedon February24, 2003.

5. On March 31, 2004,Americansubmittedto theAgencyon behalfof Mac’sa SIP

and Budgetfor investigationto determinethenature,concentration,directionofmovement,rate

of movementand extent of contaminationas well as the physical featuresof the site and

surroundingareathat mayaffect contaminanttransportand risk to humanhealthandsafetyand

theenvironment(“First SIP”). This First SIP is attachedasExhibit B. TheFirst SIP andBudget

were rejectedby the Agency in a letter dated June 23, 2004 (“First Denial”), attachedas

Exhibit C. As the reasonsfor denial,thatletterstated:

Theplanfails to indicatetheextentofsoil andgroundwatercontaminationwill be
definedas associatedwith the gas and dieselfuel LUST incidents listed above
(sic). It will benecessaryto include soil borings/groundwatermonitoring wells
W-SW and North of soil sampleGWNW and E-NE of soil sampleGWE ofthe
previousgasexcavationarea.This mayincludeoff-siteinvestigations.

In addition,it will benecessaryto providedocumentationthat thecurrentUSTsin
usehave not had a releasedue to the close proximity of thoseUSTs to the
previousgasexcavationarea.

6. On August 4, 2004, Americansubmittedto the Agency on behalfof Mac’s a

RevisedSIP andBudget(“RevisedSIP”), attachedasExhibit D. This RevisedSIP containedthe

additional soil boringsand monitoring wells asrequestedin the First Denial. On December6,

2004, the Agency issueda Final Decisionto Mac’s in which the RevisedSIP and associated

2



Budgetwere rejected(“SecondDenial”). This SecondDenial,attachedasExhibit E, statedas

thereasonfor denial:

The planindicatesthe LUST incident 20021336was from gasolineUSTs. All
information currently in the Illinois EPA’s possessionindicates the gas
contaminationon site(andpotentially off site)wasdue to thereleasein 1992 that
hasbeen“remediated”and has receiveda No FurtherRemediationletterdated
May 7, 2002. Pleaseprovide information to indicate that LUST incident
20021336is notare-reportingof theclosedLUST incident920410.

Thesoil borings/monitoringwellsmaynotbe necessaryif it cannotbeproventhat
the LUST incident20021336is not a re-reportingof the closedLUST incident
920410asrequestedabove.

7. On January13, 2005,counselfor the Agencytimely filed ajoint noticeto extend

the35-dayresponseperiod,andtheBoardextendedtheappealperiodto andincludingApril 11,

2005,aswasrequested.Thus, thisPetitionis timely filed.

8. By way of additional information, on February 2, 2005, American submitted

anotherRevisedSIP and Budgetto the Agency (“SecondRevision”). However,this second

revisionwasnot reviewedby theAgencyprior to theappealdeadline.

Statementof Issuesfor Review and

Legal Basisfor Challengeto Determination

9. Mac’s seeksadministrativereview of the Agency’s SecondDenial rejectingthe

RevisedSIP and Budget submittedby Mac’s. Mac’s challengesthe form and basis of the

Agency’sSecondDenialand believesthat the Agency’sSecondDenial is without factualbasis

or legal support,is arbitraryand capricious,is inconsistent,and is otherwisenot in accordance

with applicablelaw for multiple reasons,including but not limited to the following reasons

enunciatedbelow.

10. Mac’s consultant, American, preparedthe August 4, 2004 Revised SIP and

~Budgetin accordancewith the EnvironmentalProtectionAct (“Act”) and generallyaccepted
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engineeringpractices. American’sKennethM. Miller, P.E.,P.G.,who participatedin preparing

the SIP andBudget,is a LicensedProfessionalEngineerandGeologistwith fourteen(14) years

of experiencein the environmentalconsulting industry. Both SIPs detailedthe procedures

necessaryto determinethe nature,concentration,directionof movement,rateof movementand

extentof contaminationaswell asthephysicalfeaturesofthesiteandsurroundingareathat may

affectcontaminanttransportandrisk to humanhealthandsafetyandtheenvironment.

11. In accordancewith 415 ILCS 5/57.7(a),theBudgetincludedanaccountingof all

costs associatedwith the implementationand completionof the RevisedSIP. Thesecostsare

reasonableandarenecessaryto performthe site investigationactivities includedin the Revised

SIP.

12. In its December6, 2004 final decision,the Agency cited as the reasonfor

rejectingtheRevisedSIP andBudgetthepurportedfailure to provideinformationindicatingthat

the gasolinecontaminationfound at the Site was from a newrelease,and not attributableto a

1992 releaseat the Site, suchformerreleasehavingreceiveda No FurtherRemediationletter

datedMay 7, 2002. However,the45-DayReportsubmittedby Americanto theAgencystated

that free productwas encounteredin the bottom of the gasolineUST excavationduring the

September2002 tank removal — a fact which strongly indicatesthat a new releaseoccurred

subsequentto the 1992 release. Additionally, laboratory analysesof both the soil samples

collectedfrom the sidewallsof the excavationpit and the groundwatersampletaken from the

bottom of the gasolineexcavationpit — all of which were includedin the First SIP — revealed

high levels of benzene. Theseresults also indicatea new releasehas occurredat the Site.

Finally, groundwateranalytical results included in Table 2 in the first SIP show that
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concentrationsareat or aboveearlier concentrationsreportedby the former Site ownerduring

andshortly afterthe 1992release.

13. In addition,Mac’sobjectsto theAgency’sassertionofentirelynewreasonsfor its

SecondDenialoftheSIP. Mac’s submittedinformationregardingthe 1992releasein its 45-Day

ReportandFirst SIP. In its First Denial,the Agencydid not setforth asa reasonfor denialits

concernthat the contaminationat the Site maybe attributableto the earlier 1992 releasewhich

hadreceiveda No FurtherRemediationletter. TheAgencyalso told Mac’s in the First Denial

that “{i]t will be necessaryto include soil borings/groundwatermonitoring wells” in the area

surroundingtheexcavationarea. Mac’s thenincludedin its RevisedSIP therequestedadditional

soil borings andmonitoringwells. However,theAgency deniedthe RevisedSIP andinformed

Mac’s thatit wasnowconcernedaboutthe2002releasebeingare-reportingofthe 1992 release,

evengoing so far as to statethat the additional soil borings and monitoring wells which had

specificallybeenrequestedin theFirst Denial“may not be necessaryif it cannotbe proventhat

theLUST incident20021336is notare-reportingofthe closedLUST incident920410....”

14. In rejectinga SIP, the written denial must contain “[a] statementof specific

reasonswhy the cited Sectionsofthe Act or regulationsmaybeviolated if theplanor reportis

approved.” 35 Ill. Adm. Code732.503. Dueprocessand fundamentalfairnessrequirethat the

Agencycannotre-reviewthesameinformationand changeits reasonsfor denial.
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WHEREFORE,Mac’s ConvenienceStores LLC respectfully requeststhat the Board

direct the Agency to approvetheRevisedSIP and Budgetsubmittedby Mac’s, andgrant such

otherandfurtherreliefastheBoardmaydeemjust andproper.

Respectfullysubmitted,

HATCHETT & HAUCK LLP

DATED: APRIL 11, 2005
David L. Hatchett,IN Atty. #19383-49
10 WestMarketStreet,Suite1025
Indianapolis,iN 46204
Telephone: (317)464-2620
Facsimile: (317)464-2629
david.hatchett@h2lawyers.com

ATTORNEYSFOR MAC’S
CONVENIENCE STORESLLC

CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on April 11, 2005,I serveda true
and accuratecopy of the foregoing, by placing a true and correctcopy in properly sealedand
addressedenvelopesand by depositingsaid sealedenvelopesin a U.S. mail drop box located
within Indianapolis,Indiana,with sufficientFirst ClassMail postageaffixed thereto,uponthe
following namedpersons:

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276

David L. Hatchett

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite11-500
100 WestRandolphStreet
Chicago,Illinois 60601-3218
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